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Back to School Guidance

TheTreasury Department and | RS rel eased Notice 2008-62 in advance of theforthcoming Code
8457(f) proposed regul ationsto providerdief to school sasthey begin their 2008/2009 school
yedr.

Theuse of a12-month pay period that spanstwo calendar yearsfor employeesthat actually only
work for 9 or 10 monthsresultsin compensation earned in oneyear being deferred to asecond
yedr.

Thenotice establishescriteriawhich, if met, excludesarrangementsinwhich school employeesare
compensated on a12-month pay periodinlieu of the 9 or 10-month actual work period from being
considered asdeferred compensation and, therefore, not subject to the rulesunder Code §8457(f)
and 409A. Infact, thenotice providesthat thisarrangement wouldn't result in deferred
compensation aslong asthe employee earnsless than $186,000.

Under the notice, stretching an employee’ sannual compensation over aperiod which goesintoa
subsequent tax year will not congtitute deferred compensation for purposes of §8457(f) and 409A
aslong asthe arrangement does not:

1) defer payment of any compensation beyond thelast day of the 13th month following
the beginning of the service period and

2) defer from onetaxableyear to the next taxable year the compensation payment of
more than the applicable401(k), 403(b), and 457(f) deferral limitin effect for the
calendar year inwhich the service period begins ($15,500 for 2008).

For example, assumeaschool district employeeworksduring aschool year that beginson August
1, 2008, and endson May 31, 2009 (a 10-month school year). The employeeispaid over the 12-
month period beginning August 1, 2008 (either because the school paysover a12-month period or
because the employee has €l ected over the 12-month period). Sincefive months of the school year
arein 2008 and five months arein 2009, an employee whose salary for the school year is$60,000
earns$30,000 ($60,000/10 monthsx 5 months) in 2008 and $30,000in 2009. Under the



http://www.irs.gov/pub/irs-drop/n-08-62.pdf

12-month payment schedul e, the employee actually receivesonly $25,000 ($60,000/12 monthsx
5 months) in 2008 and the balance of $35,000 ($60,000/12 monthsx 7 months) in 2009. Because
$5,000 ($30,000 - $25,000) of what the employee earned during 2008 isactually paid in 2009, a
deferral of incomefrom 2008 to 2009 is created. However, thisarrangement would not be
considered to be deferred compensation for purposes of 8457(f) asthe deferred amount ($30,000
- $25,000, or $5,000) does not exceed the applicable dollar amount for 2008 ($15,500) and the
full amount of the pay would bereceived by July 31, 2009.

To computethe amount of deferred compensation based on salary of $186,000 earnedina
10-month period, but paid over a12-month period:

Divideannua compensation by earning months (10): ($186,000/10 = $18,600)
Divideannua compensation by annual payments (12): ($186,000/12 = $15,500)

Multiply monthly compensation by number of monthsthat employee earnsin 2008:
($18,600 x 5 = $93,000)

Multiply monthly compensation by number of monthsthat employeeisactudly paidin
2008: ($15,500 x 5=$77,500)

Compare amount of compensation earned during the 10 earning monthsto the amount of
compensation paid in 2008: ($93,000 - $77,500 = $15,500).

Sincethe amount of deferred compensation ($15,500) does not exceed the applicable $15,500
limit and payments are made to the employee by the end of the 13" month after paymentsbegin, it
isnot deferred compensation for 88457(f) and 409A.

For additional information, seethel RC 409A web reference pagelocated under our | RC 403(b)
web page.

Employeesthat have deferred compensation in excessof thelimit specified in Notice 2008-62 may
not be subject to the additiond tax if they follow the provisionsspelled out inthe previoudy
released Freguently Asked Questions- 409A and Defer red Compensation.

Please sharethis Specia Edition with your colleagues. To subscribeto our newdetter, pleasegoto
wwwir s.gov/ep. All editions of the Retirement Newsfor Employersarearchived there.
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